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The Depa
artment issu
ues this priivate taxpayer ruling iin response
e to your le
etters (“Req
quest”)
requesting
g a ruling on behalf of *** (“Co
ompany”). Specificallly, you req
quest a ruling on
made by Company
whether purchases
p
C
are
a exempt from tax a
as an instrrumentality of the
Federal Governmen
G
nt. Because
e Compan
ny is not tthe taxpaye
er in rega
ard to purcchases
because Arizona th
he seller is
s subject to the tra
ansaction p
privilege ta
ax, this taxxpayer
informatio
on ruling is limited to Arizona
A
use
e tax implica
ations beca
ause the usse tax is im
mposed
on the pu
urchaser. However,
H
th
he use tax statutory p
provisions a
addressed in this rulin
ng are
identical to corresponding trans
saction priviilege tax sta
atutory provvisions. Pursuant to A
Arizona
Revised Statutes
S
(“A
A.R.S.”) § 42-2101,
4
the Departme
ent may isssue private
e taxpayer rrulings
to taxpaye
ers and pottential taxpa
ayers on re
equest.
ISSUE:
s made by
y Compan
ny are sub
bject to use tax orr exempt as an
Whether purchases
instrumen
ntality of the
e Federal Government
G
t.
RULING:
Based on the facts and
a docume
entation pro
ovided, the Departmen
nt rules as ffollows:
Purchases made by Company are subjectt to use taxx, unless ottherwise exxempt, as itt is not
considere
ed an instrumentality of
o the Federral Governm
ment.
FACTS ASSERTED
A
BY COMP
PANY:
The follow
wing are fac
cts excerpte
ed from the
e letters dat ed Januaryy 3, 2014:
on that ha
as been re
ecognized b
by the
Company is a nonprofitt scientific organizatio
Inte
ernal Reve
enue Service as exe
empt from federal co
orporate in
ncome tax under
Inte
ernal Reve
enue Code (I.R.C.) Section
S
501
1(c)(3). Co
ompany hass entered into a
coo
operative agreement
a
with [Agen
ncy], which
h is an independent U
U.S. goverrnment
age
ency respo
onsible for promoting … throug
gh research
h programs and edu
ucation
pro
ojects. Under the cooperative ag
greement, Company manages a
and operates the
[Lo
ocation 1], [Location 2], and [L
Location3]. [Location 1] is a F
Federally F
Funded
Research and Develop
pment Cen
nter for the
e purpose of … ressearch. [Ag
gency]
aintains ove
ersight of [Location 1] and Co
ompany thrrough revie
ew, reportss, and
ma
con
ntinued atttendance in governin
ng meeting
gs. [Locatio
on 1] emp
ploys a separate
com
mmittee forr self-evalua
ation and a review of C
Company’ss activities.

160
00 West Monrroe Street – Division
D
Code
e: 3, Phoenix AZ 85007-2
2650

ww
ww.azdor.gov

PRIVATE TAXPAYER RULING LR15-003
April 29, 2015
Page 2

In October 2012, Company received a cooperative agreement to manage the final
design, construction and operation of [Location 3]. In total, the Company’s Tucson
office manages and operates [Location 1] and [Location 2] as well as manages the
design, development and construction of Location 3 to be built …. The Company’s
Tucson office performs the procurement functions for [Location 1], [Location 2], and
[Location 3]. Some buying for the [Locations are] done from the Tucson office and
when buying is done by the [out of state] office for shipment of the items to [outside
the United States], the items purchased are shipped to Tucson for delivery because
the Tucson office performs all of the international shipments…. Under the terms of
the various Company cooperative agreements, legal title to personal property
acquired by Company using [Agency] funds vests in the Federal Government.
The [Agency] reviews Company’s management midway through the cooperative
agreement and conducts periodic and ad hoc reviews of Company. A full review is
conducted prior to a new cooperative agreement being entered into between
Company and the [Agency]. The Cooperative Agreement Financial & Administrative
Terms and Conditions (CA-FATC) states, “Awardees are reminded that the
governing cost principles cited in Article 12 limit the allowability of taxes to those the
organization is required to pay. Awardees must avail themselves of any tax
exemptions for which any activities supported by Federal funds may qualify,
including any applicable exemptions from state or local sales and use taxes on the
purchase of goods and services made with [Agency] award funds.”
Company provided letters from September 28, 1960 and October 25, 1960 from the
State Tax Commission of Arizona granting Company status as an instrumentality of
the Federal Government and therefore exempt from state taxation.

DISCUSSION & LEGAL ANALYSIS:
A.R.S. § 42-5155(A) imposes Arizona's 5.6% use tax on purchases of tangible personal
property from an out-of-state retailer, job printer, or utility business that are used, stored, or
consumed in Arizona. A.R.S. § 42-5159 provides specific exemptions from the use tax. In
general, there is no statutory exemption from use tax for 501(c)(3) non-profit organizations.
The Supremacy Clause (Article VI) of the U.S. Constitution prevents states from levying
taxes directly on the federal government, but does not prevent the imposition of a tax that
indirectly burdens the U.S. Government. “Tax immunity is appropriate in only one
circumstance: when the levy falls on the United States itself, or on an agency or
instrumentality so closely connected to the Government that the two cannot realistically be
viewed as separate entities, at least insofar as the activity being taxed is concerned.”
United States v. New Mexico, 455 U.S. 720, 735,102 S. Ct. 1373, 1383 (1982). Therefore,
the imposition of the transaction privilege tax upon a retailer selling to a branch or agency
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of the federal government, or a prime contractor performing a contract for the federal
government, has been upheld by the courts regardless of the fact that the federal
government may bear the economic burden of the tax. Arizona State Tax Commission v.
Garrett Corp., 79 Ariz. 389, 291 P.2d 208 (1955); U.S. v. New Mexico et al., 455 U.S. at
720.
In United States v. New Mexico, the state of New Mexico imposed a tax on several federal
contractors “‘[f]or the privilege of engaging in business, an excise tax equal to four per cent
[4%] of gross receipts is imposed on any person engaging in business in New Mexico.’
N.M.Stat.Ann. § 72-16A-4 (Supp.1975). In effect, the gross receipts tax operates as a tax
on the sale of goods and services.” U. S. v. New Mexico, 455 U.S. at 727, 102 S .Ct. at
1379. The United States sought a declaratory judgment that the amount paid under the
various contracts were not subject to the state tax. Id. at 727-8. The contracts provided that
title to the tangible personal property passed directly from the vendor to the federal
government, the government bore the risk of loss, the government had control over the
disposition of the property and the contractor’s property management procedures, and the
contractors paid the creditors with drafts drawn on a special bank account in which the
government deposited funds. Id. at 720.
The United States Supreme Court held that the various companies were not
instrumentalities of the Federal Government and the companies were subject to New
Mexico’s taxes. Id. at 740. As the Supreme Court noted, federal tax immunity from state tax
is extremely limited. Id. at 735. The Court stated, “tax immunity is appropriate…when…an
agency or instrumentality so closely connected to the Government that the two cannot
realistically be viewed as separate entities, at least insofar as the activity being taxed is
concerned.” Id. “[A] finding of constitutional tax immunity requires something more than the
invocation of traditional agency notions: to resist the State's taxing power, a private
taxpayer must actually ‘stand in the Government's shoes.’” Id. at 736. Further, immunity
may not be conferred simply because the tax has an effect on the United States, or even
because the Federal Government shoulders the entire economic burden of the levy. New
Mexico, 455 U.S. at 734.
Case law on whether an entity is an instrumentality of the Federal Government has
changed significantly since Company received exemption letters from the Arizona State
Tax Commission in 1960. “[A] narrow approach to governmental tax immunity accords with
competing constitutional imperatives, by giving full range to each sovereign's taxing
authority.” New Mexico, 455 U.S. at 735-36 (emphasis added). Also, Immunity is not
granted because the burden falls on a contractor providing service to the federal
government and that government funds will ultimately be used to pay the tax. Arizona’s use
tax is a tax on the purchaser. Company does make purchases which are paid by funds
procured through a government cooperative agreement. This is not a tax on the Federal
Government, it is a tax on Company and therefore are not immune to taxation.
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The Company must be so closely connected to the Federal Government that it is not seen
as a separate entity. The Company is a separate, identifiable, entity. Company’s website
shows that is a nonprofit consortium of other institutions that furthers astronomical research
and anyone visiting the site could easily separate Company from the Federal Government.
Further, the [Agency] refers to Company as an ‘external structure’ (a structure not part of
the Federal Government) in its memorandum to Congress on its budget. United States v.
New Mexico case dealt with contractors operating the Los Alamos laboratories (nuclear
weapons laboratories) and it is difficult to conceive of activities that could be more uniquely
confined to Federal Government responsibility.
As stated in U.S. v. New Mexico, typical agency relationship does not make Company an
instrumentality of the Federal Government. Company’s articles of incorporation make no
mention of supporting astronomical research through arrangements with the Agency 1 or
other governmental organizations. [Location 1’s] website states, “[Locattion 1] is the
national center for … in the United States and is operated by [Company] under
cooperative agreement with [Agency].” This makes clear that it is an agency agreement
through a cooperative agreement and not so closely related that Company and the
Government are viewed as the same entity.
Company points to the fact that it is monitored by the Government as to why is should be
considered an instrumentality of the Federal Government. This monitoring includes
performing work for a third party, ownership of property obtained, and the Government
oversees the business. New Mexico involved contract terms of all property passing to the
Government, the Government would bear the risk of loss of the property, and Government
control of property management procedures. Id. at 724-25. The Company would have to
be viewed as an arm of the Federal Government and based on the finding in New Mexico,
these monitoring activities do not rise to the level of an instrumentality.
The Federal Government is not claiming, at this point, that Company is an instrumentality
of the Federal Government. Even if the Federal Government made this allegation, it does
not necessarily then automatically make Company an instrumentality. See New Mexico,
455 U.S. at 720.
This response is a private taxpayer ruling and the determinations herein are based
solely on the facts provided in the Request. Therefore, the conclusions in this
private taxpayer ruling do not extend beyond the facts presented in your
correspondence dated January 3, 2014. The determinations are subject to change
should the facts prove to be different on audit. If it is determined that undisclosed
facts were substantial or material to the department’s making of an accurate
determination, this private taxpayer ruling shall be null and void. Further, the
determination is subject to future change depending on changes in statutes,
administrative rules, case law or notification of a different department position.
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The determinations in this private taxpayer ruling are only applicable to the taxpayer
requesting the ruling and may not be relied upon, cited nor introduced into evidence
in any proceeding by a taxpayer other than the taxpayer who has received the
private taxpayer ruling. In addition, this private taxpayer ruling only applies to
transactions that occur or tax liabilities that accrue from and after the date the
taxpayer receives the ruling.
Lrulings/15-003-D

