
1 
 

ARIZONA TAX CONFERENCE 
LITIGATION UPDATE 

OCTOBER 12, 2018 
 
 
Arizona Supreme Court 
 
Solarcity Corporation et al. v. Arizona Dep’t of Revenue, CV-17-0231-PR 
(3/16/18). 
 
HELD: The Department lacks statutory authority to value rooftop solar 
panels for property tax purposes.  
 

• SolarCity and Sunrun install solar panels upon customer roofs to generate 
electricity for on-site consumption. The panels are owned by the solar 
companies. Both were notified by the Department of Revenue that the 
Department would value their solar panels for the 2015 tax year.  
 

• Both sued for a declaratory judgment that the panels were not to be valued 
by the Department, or if they were, that they had a zero value under a special 
statute. The Tax Court ruled that the Department was not authorized to value 
the panels and that the local assessor was thus responsible. It also ruled the 
statute placing a zero value on the panels violated both the Exemptions 
Clause and the Uniformity Clause of the Arizona Constitution.  
 

• The Court of Appeals agreed with the Tax Court that the Department could 
not value the panels, but also ruled the statute placing a zero value on the 
panels violated neither of the above constitutional clauses.  
 

• The Supreme Court agreed with the lower courts that the Department could 
not value the panels. However, it held the panels were business personal 
property and remanded the matter to the Tax Court to allow all counties to 
be joined, with the instructions to the Tax Court to determine whether 
county assessors are required to use the special statute to value the panels by 
placing a zero value on the panels. If so, the Tax Court is then to determine 
whether that statute violates the Arizona Constitution. 
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• On remand the solar companies moved for entry of judgment and to dismiss 
all other claims. The counties moved to intervene in the litigation. Awaiting 
ruling. 

 
BSI Holdings, LLC v. Arizona Dep’t of Transportation, CV-17-0241-PR 
(5/24/18). 
 
HELD: What constitutes a “day” for determining the proper license tax 
for an aircraft turns on what “based in” Arizona means.  
 

• BSI Holdings owns an aircraft that is regularly flown into and out of 
Scottsdale Airport for non-commercial purposes. The Department of 
Transportation collects a license tax in lieu of a personal property tax on 
aircraft. The tax amount varies significantly in rate depending on how many 
“days” the aircraft is “based in” Arizona.  
 

• BSI asserted that the aircraft was based in Arizona, but that the aircraft had 
fewer days within Arizona than determined by the Department. The 
Department’s determination of days led to a $161,004 tax assessment.  
 

• The Tax Court held for BSI reasoning that any portion of a day in which the 
aircraft was not in Arizona should not be counted as an Arizona day in the 
license tax determination. The Court of Appeals reversed holding that any 
portion of a day when the aircraft was in Arizona counted as a day.  
 

• The Supreme Court held that determining what constituted a day could only 
be done after the court determined what “based in” means. Because the 
lower courts had not addressed that issue, the Supreme Court remanded the 
case back to the Tax Court to determine in the first instance what that term 
means.  
 

• The Supreme Court’s caveat was that if the Tax Court exhausted all 
statutory construction rules and still could not interpret the term “based in,” 
then the Tax Court should hold in favor of BSI because the statute at issue 
imposed a tax, and ambiguities in such statutes are settled in favor of the 
taxpayer.  
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Arizona Court of Appeals 
 
Sun Lakes Marketing Limited Partnership v. Arizona Dep’t of Revenue, 1-CA-
TX 16-0011 (10-19-17) (Memorandum Decision). 
 
HELD: Planned community developers entitled to income tax credit for 
expenses incurred in constructing pollution control systems. 
 

• Developers created six master planned communities in Arizona. 
Development required the communities have wastewater collection systems, 
wastewater treatment facilities, systems for distribution of treated sewage, 
and storm water management systems in the master planned communities. 
The developers sought an income tax credit for these expenses. 

 
• Prior to amendment in 2005 (the developers would not qualify under the 

revised language) Arizona granted an income tax credit for expenses 
incurred to purchase real or personal property to be used to control or 
prevent pollution. 

 
• The Tax Court held that the developers were entitled to the income tax 

credit because the expenses incurred in creating the facilities in the master 
planned communities were for the sole purpose of controlling or preventing 
pollution. 

 
• The Court of Appeals affirmed on the basis that a prior decision (Motorola 

v. Department) held that such expenses were used to control or prevent 
pollution. The court also rejected the Department’s argument that the 
developers were not the parties entitled to the credit because the developers 
did not use the property or equipment in its business because it sold the 
developments to others when completed. 

 
Arizona Electric Cooperative v.  Arizona Dep’t of Revenue, 1CA-TX 16-0013 
(10/31/17). 
 
HELD: Typographical error in board of equalization decision did not 
reset clock for appeal.  
 

• Arizona Electric Power Cooperative (“AEPCO”) appealed the Department’s 
determination of full cash value to the State Board of Equalization 
(“Board”). The Board upheld the value and issued a decision. That decision 
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had the wrong full cash value, something the Department’s attorney spotted 
and relayed to the Board. Three days later, the Board issued an “amended” 
decision with the proper full cash value. Three weeks later, the Board 
realized that it had misspelled the word “petition” in the amended decision 
and issued another “amended” decision.  
 

• The losing party before the Board has 60 days from the date of the Board’s 
final decision to file an appeal in the Tax Court. AEPCO filed such an 
appeal well before the 60 days expired from the second “amended” decision. 
The Department moved to dismiss the lawsuit claiming that the 60 days ran 
from the date of the first decision (or as an alternative from the date of the 
first “amended” decision). The Tax Court ruled in favor of the Department. 
 

• On appeal, the Court of Appeals held that the statute’s use of the term “final 
decision” is most reasonably interpreted to mean the written decision on the 
merits. In this case, the first “amended” decision gave the accurate results 
from the Board hearing, upholding the Department’s value. The second 
“amended” decision did not alter the Board’s decision.  
 

• The Court also noted that the Board Chairman’s ability to review all 
decisions to ensure due process was not authority to change the Board’s 
decision on the merits. Hence the Chairman’s decision to issue the second 
“amended” decision had no effect on the finality of the first “amended” 
decision.    

 
Arizona Dep’t of Revenue v. House, 1 CA-TX 16-0010 (11/21/17) 
(Memorandum Decision). 
 
HELD: The Department’s stamped receipt day for a protest letter will 
govern timeliness in the event the postmark is illegible. 
 

• Mr. House was the president and owner of a tobacco retailer – not a 
corporation or LLC, something that would come back to haunt Mr. House. 
The Department assessed $600,000 in luxury tax against Mr. House as a 
sole-proprietor. Mr. House filed a protest dated November 12th (well before 
the protest filing deadline) requesting an informal conference with the 
Department. The letter was stamped received by the Department on 
December 1st (well after the protest filing deadline). The USPS postmark 
date is illegible. 

 



5 
 

• The Department notified Mr. House that the protest was untimely and that 
the full amount of assessed tax was due. Mr. House did not respond. 

 
• Ten years – yes ten years – later the Department filed a collections lawsuit in 

the Tax Court seeking to collect the assessed taxes from Mr. House and his 
wife. The Department moved for summary judgment on the liability issue. 
Mr. House defended on the basis that there was a factual dispute as to 
whether he had timely protested the Department’s assessment. The Tax 
Court ruled in favor of the Department. The Tax Court also ruled Mrs. 
House was liable for the taxes due to community property laws. 

 
• The Houses on appeal asserted that there was also an underlying issue of 

liability because while he authorized someone (name not disclosed in the 
court’s ruling) to use his social security number to create the business, he 
himself did not operate or control the business, he was unaware that there 
was an audit, he did not complete or sign the protest and he did not receive 
the Department’s letter stating that his protest was untimely. The Court of 
Appeals noted that Mr. House did not claim on appeal that he timely 
protested. 

 
• The Court of Appeals noted that the Houses produced no evidence that the 

protest was timely mailed and thus summary judgment in favor of the 
Department was warranted. Separately, Mrs. House claimed that she could 
not be liable for the tax debt because she was an unmarried minor at the time 
the tax was assessed. The Court held that Mrs. House had an opportunity to 
contest the Department’s determination that she was liable for the tax in the 
Tax Court, while an adult, and failed to successfully do that.  

 
Loma Mariposa v. Santa Cruz County, 1 CA-TX 17-0001 (12/28/17) 
(Memorandum Decision). 
 
HELD: Assessor failing to mail decision on notice of claim to property 
owner’s attorney means County conceded claim’s correctness. 
 

• Loma Mariposa submitted a notice of claim with the Santa Cruz County 
Assessor’s office. The form used was produced by the Department of 
Revenue and it includes a box where the County’s decision on the claim 
should be mailed. The County timely responded to the claim – by denying it 
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– but mailed the response to the property owner’s address on the tax roll, not 
the address included on the form. 
 

• Arizona law states that if a claim is not acted upon by the County within 60 
days of its filing, the claim is deemed granted. Therefore, the property owner 
requested that the tax roll be corrected and the County refused to do so. The 
property owner brought suit against the County in the Tax Court. The Tax 
Court ruled that the County was deemed to have consented to the claim 
because it did not send its response to the person whose name and address 
were in the form’s box. 

 
• The County appealed and the Court of Appeals held that the failure of the 

County to send the response to the person and at the address listed in the 
form within the 60 days resulted in the County’s consenting to the claim. 
The Court noted that the statute required the property owner to file a notice 
of claim on a form provided by the government. When the property owner 
did just that, completing the form correctly, it was up to the County to then 
rule on the request and to send that ruling to the person and at the address 
indicated on the form. 

 
Saban Rent-A Car et al. v. Arizona Dep’t of Revenue, 1 CA-TX 16-0007 
(3/13/18). 
 
HELD: Car rental companies are not entitled to sports facilities surcharge 
refund.  
 

• Maricopa County voters approved a rental car surcharge in 2000 to fund the 
construction of a professional football stadium and baseball spring training 
facilities. Saban Rent-A Car requested a refund of the surcharge amounts it 
collected from its car rental customers and remitted to the Department.  
 

• The Arizona Constitution requires that taxes relating to the use of vehicles 
on public roads must be expended for street and highway purposes. The Tax 
Court certified a class of all car rental companies. The Tax Court reasoned 
that the surcharge was improperly collected and must be refunded because 
the surcharge was used to fund sports facilities, not roads.  
 

• The Court of Appeals reversed the Tax Court’s decision because the 
surcharge did not relate to the use of vehicles on public roads. The surcharge 
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related to engaging in the business of renting vehicles, not using public 
roads. The Court relied in part on the 1952 election information where the 
constitutional provision at issue was approved by the voters to conclude that 
the taxes were those already collected for street and highway purposes, like 
the gasoline tax and vehicle registration fees. Importantly the transaction 
privilege tax on car rental businesses was already being collected at that time 
and deposited for general State purposes. This provided evidence that a 
similar tax, like the surcharge, was not intended to be covered by the 
constitutional provision.  

 
Empire Southwest LLC v. Arizona Dep’t of Revenue, 1 CA-TX 17-0002 
(5/24/18). 
 
HELD: The sale of mining equipment that provides fuel and lubricating 
fluids to open pit mining machinery is exempt from transaction privilege tax.  
 

• Empire Southwest sells mining machinery and equipment. Empire requested 
a refund of transaction privilege tax it had remitted to the Department on the 
sale to a mine of an ore hauling truck that had been converted, before sale, 
into a fuel and lube vehicle. The Department denied the refund asserting that 
the truck was not “used directly” in the process of extracting mineral from 
the Earth. 
 

• Empire protested and the Arizona Tax Court ruled in Empire’s favor. The 
Tax Court reasoned that the truck was part of an integrated process that 
allowed for the ore extracting equipment in the open pit to operate 24 hours 
a day. 
 

• The Department appealed and the Court of Appeals affirmed the Tax Court’s 
decision by applying the court-created test for “used directly.” The Court 
held the truck was necessary to production, physically close to the 
excavation process and part of an integrated system that included the clearly 
tax exempt mining pit equipment. The Court ordered the refund (along with 
statutory interest) and awarded Empire its attorney fees and court costs.  
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SWVP-GTIS MR, LLC v. Pinal County, 1 CA-TX 16-0017 (8/14/18) 
(Memorandum Decision). 
 
HELD: Tax Court abused its discretion in limiting evidence property 
owner could introduce substantiating agricultural usage of property. 
 

• Developer owns 4,000 acres of land that it intends to develop in the future, 
when demand dictates. In the meantime, the developer signed a lease to 
allow a rancher to use the property for cattle grazing. Developer applied for 
agricultural status for the land. 

 
• The Assessor denied the application and the developer appealed that denial 

to the Tax Court. Before trial, the Tax Court granted the County’s motion to 
limit the evidence the developer could use at trial to substantiate the 
agricultural usage of the property. This severely limited the developer’s 
evidence at trial and after presenting whatever else it could, the County 
successfully moved for a directed verdict stating the developer had failed to 
provide sufficient evidence of agricultural usage. The developer appealed. 

 
• The Court of Appeals held that the Tax Court’s remedy for a slight 

discovery violation was too severe because it had the impact of defeating the 
developer’s ability, almost completely, to prove its case. The Court noted 
that the County’s motion in limine did not claim that the discovery violation 
had prejudiced the County in any way. Rather the County’s motion was 
based on the fact the developer had not adequately disclosed the existence of 
a well. When the County discovered the accurate information, the County 
was able to incorporate that information in its case in chief. Therefore the 
Court remanded the case back to the Tax Court for a new trial allowing the 
developer to use the information the Tax Court had previously limited. 

 
Pending Court of Appeals Tax Matters 
 
Phoenix, et al v. Orbitz, et al., 1 CA-TX 16-0016. Oral argument held February 15, 
2018. Case involves attempt by various Arizona cities to impose tax on several 
online travel companies. The cities asserted that the companies were brokers who 
then referred travelers to operating hotels within each city. The city tax code 
imposes the tax on both those who operate hotels and on brokers. The companies 
asserted that to qualify as a broker, the person must both refer travelers and also 
operate the facility where the traveler will stay. The Tax Court rejected the 
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company’s interpretation and held that the companies were brokers and thus 
subject to tax. However, the Tax Court also held that the cities’ attempt to impose 
the tax upon the companies could only begin in 2013, when the cities first notified 
the companies of the obligation to pay tax. Both sides appealed to the Court of 
Appeals. 
 
Wilbur-Ellis v. Arizona Dep’t of Revenue 1 CA-TX 17-0003. Oral argument held 
February 28, 2018. Case involves a request for a refund of transaction privilege tax 
paid on sales of fertilizer and pesticides under the exemption for seeds, bulbs and 
“other propagative materials” sold to commercial operations. Wilbur-Ellis asserted 
that seeds and bulbs and other plants could not grow and thrive without the 
fertilizer and pesticides. Therefore, Wilbur-Ellis asserted that meant fertilizer  and 
pesticides qualified as “other propagative materials.” Wilbur-Ellis also asserted 
that the sales of fertilizer were sales for resale because the fertilizer was 
incorporated into the plants and eventually resold. The Tax Court ruled against this 
expansive interpretation of “propagative materials” and noted that its logic would 
include anything that assisted a plant in its reproduction, a very broad category. 
The Tax Court also ruled against Wilbur-Ellis on the sale for resale claim.  
 
Hees v. Maricopa County 1 CA-TX 17-0004. Oral argument scheduled for 
September 18, 2018. Property owner sought to appeal administrative decision by 
filing a lawsuit in the Tax Court. Having timely filed suit, the property owners then 
served the county assessor. The statute requires that service upon the county is 
done by serving the clerk of the Board of Supervisors. Having failed to serve the 
clerk within the time allowed by statute, the Tax Court dismissed the lawsuit. 
 
Roadsafe v. Arizona Dep’t of Revenue 1 CA-TX 17-0005. Oral argument granted 
but date unknown. Roadsafe rents traffic cones, signs and barricades to divert 
traffic while construction is being performed by contractors. Roadsafe also created 
traffic control plans (as part of the permitting process, a Roadsafe customer had to 
show the control plan to a governmental entity before it would grant a permit) and 
provided police officers and flaggers to help direct traffic. Roadsafe did not report 
taxes on the revenue from traffic control plans, flaggers and officers. The 
Department assessed Roadsafe transaction privilege tax under the rental of tangible 
personal property classification. Roadsafe asserted that it was not in the rental 
business, but that all of its activities instead were within the prime contracting 
classification and that they were all revenues exempt from tax because Roadsafe 
was a subcontractor. Additionally, Roadsafe argued if it was in the rental business, 
then revenues from providing flaggers, officers and planners along with the 
equipment were not subject to tax because the revenue was from a separate line of 
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business. The Tax Court rejected all of Roadsafe’s arguments holding it was in the 
rental business and the revenues for the other services were incidental to the main 
business activity, rental, and thus were also subject to the tax. 
 
R O I v. Ford 1 CA-TX 18-0001. Oral argument granted but date unknown. 
Property owner operates a charter school. It sought a tax exemption which was 
denied. It filed a lawsuit contesting the denial. However, it did not pay the property 
taxes on the property. Pima County successfully moved to dismiss the lawsuit on 
the basis of the statutory requirement to pay the taxes even while contesting their 
validity. 
 
Solar v. Arizona Dep’t of Revenue 1 CA-TX 18-0002. In briefing before the court. 
Case involves whether amendments to the valuation formula for solar power 
production facilities apply to the valuation of a solar plant for the 2014 tax year. 
The Tax Court held that the amendments did not apply because the amendments 
became effective after the valuation date for the 2014 tax year (January 1, 2013) 
but before the tax levy date for the 2014 tax year (August 2014). 
 
 
 


