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United States Supreme Court

North Carolina Dep’t of Revenue v. Kimberley Rice Kaestner 1992 Family Trust, No. 18-457 (6/21/19) JS

HELD:	The presence of in-state beneficiaries alone does not empower a State to tax trust income that has not been distributed to the beneficiaries where the beneficiaries have no right to demand that income and are uncertain to receive it.

· North Carolina taxes the income of trusts. The Kaestner trust was established by the beneficiaries’ father in New York and the trustee has absolute discretion on whether to distribute any of the trust’s assets to the beneficiaries. For the years 2005-2008, North Carolina assessed an income tax of $1.3 million on the trust (wow).

· During the assessment period, there were no distributions to the beneficiary. The trust provisions did not allow the beneficiary to demand a distribution from the trust. The trust paid the assessment under protest and then sued the State arguing the assessment violated the Due Process Clause. All of the State courts ruled in favor of the trust. The State appealed to the U.S. Supreme Court.

· In a unanimous decision, the Court held that the trust has a legally separate and taxable existence from its beneficiaries. As a result the trust must have some definite link, some minimum connection, between a state and the person, property or transaction it seeks to tax, citing Quill v. North Dakota [overruled on other grounds by Wayfair v. South Dakota in 2018]. 

· Stressing that distributions from the trust were completely within the discretion of the trustee and that the beneficiaries may never actually receive a distribution (and it would be taxed to the beneficiary if they did), the Court held there was insufficient connection between the trust and the State for the State to impose the income tax on the trust income.
Arizona Supreme Court

Saban Car Rental et al. v. Arizona Dep’t of Revenue et al., CV-18-0080-PR (2/25/19). NC

HELD:	Stadium district surcharge on vehicle rentals violates neither the U.S. Constitution’s Commerce Clause nor the Arizona Constitution’s Anti-Diversion Provision. 

· Maricopa County imposes a surcharge on car rental agencies to fund a stadium and other sports related facilities. The surcharge is imposed on the businesses that rent cars and may, but is not required to be, passed on to the customer. Saban and other car rental companies sued seeking a refund of all surcharges paid. The estimated refund was over $250 million.

· The Arizona Constitution requires fees and taxes collected for use of vehicles on the public highways be placed in a dedicated fund to be used for road and street improvements. Saban asserted that using the surcharge for funding sports facilities violated that provision and therefore the tax was invalid.
 
· The Arizona Tax Court held that the surcharge did not violate the U.S. Constitution, but did violate the Arizona Constitution. The Court of Appeals affirmed the Tax Court’s holding on the U.S. Constitution but reversed as to the Arizona Constitution. The Supreme Court affirmed the Court of Appeals.

· The Supreme Court reasoned that the Arizona Constitution’s provision applied to the fees and taxes that were imposed at the time the provision was added in 1952 and those were for gasoline taxes and vehicle registration fees. The provision was added to the Constitution to enable Arizona to obtain federal highway funds as such a provision was a predicate to obtaining such federal aid. In 1952, Arizona also imposed a transaction privilege tax on the rental of tangible personal property, and that would have included vehicle rentals. 
· Because the TPT on vehicle rentals was not considered part of the fees and taxes from the use of vehicles on the public highways, taxes collected were not deposited into the special fund. The Court stated that the surcharge was analogous in all respects to the TPT and if the surcharge should have been deposited into the special fund, then all TPT for vehicle rentals should have been so as well, meaning the refund should extend to those TPT taxes as well (pushing the total refund to over a billion dollars).
 
City of Phoenix et al. v. Orbitz et al., CV 18-0275-PR (UNDER CONSIDERATION). JS

Case involves attempt by various Arizona cities to impose tax on several online travel companies. The cities asserted that the companies were brokers who then referred travelers to operating hotels within each city. The city tax code imposes the tax on both those who operate hotels and on brokers. The companies asserted that to qualify as a broker, the person must both refer travelers and also operate the facility where the traveler will stay. The Tax Court rejected the company’s interpretation and held that the companies were brokers and thus subject to both taxes. However, the Tax Court also held that the cities’ attempt to impose the tax upon the companies could only begin in 2013, when the cities first notified the companies of the obligation to pay tax. Both sides appealed to the Court of Appeals. The Court of Appeals held that the tax on brokers was applicable, but that the tax on those who operate hotels did not apply. The Court of Appeals also reversed the Tax Court’s ruling on the tax only applying to periods beginning in 2013. Both sides appealed and the Supreme Court accepted both appeals. Oral argument held June 4, 2019.

Arizona Court of Appeals

SWVP-GTIS MR, LLC v. Pinal County, 1 CA-TX 16-0017 (8/14/18) (Memorandum Decision). JS

HELD:	Tax Court abused its discretion in limiting evidence property owner could introduce substantiating agricultural usage of property.

· Developer owns 4,000 acres of land that it intends to develop in the future, when demand dictates. In the meantime, the developer signed a lease to allow a rancher to use the property for cattle grazing. Developer applied for agricultural status for the land.

· The Assessor denied the application and the developer appealed that denial to the Tax Court. Before trial, the Tax Court granted the County’s motion to limit the evidence the developer could use at trial to substantiate the agricultural usage of the property. This severely limited the developer’s evidence at trial and after presenting whatever else it could, the County successfully moved for a directed verdict stating the developer had failed to provide sufficient evidence of agricultural usage. The developer appealed.

· The Court of Appeals held that the Tax Court’s remedy for a slight discovery violation was too severe because it had the impact of defeating the developer’s ability, almost completely, to prove its case. The Court noted that the County’s motion in limine did not claim that the discovery violation had prejudiced the County in any way. Rather the County’s motion was based on the fact the developer had not adequately disclosed the existence of a well. When the County discovered the accurate information, the County was able to incorporate that information in its case in chief. Therefore the Court remanded the case back to the Tax Court for a new trial allowing the developer to use the information the Tax Court had previously limited.


Hees v. Maricopa County, 1-CA-TX 17-0004 (10-9-18) (Memorandum Decision). JS

HELD:	Failure to serve Board of Supervisors within 10 days doomed case.

· Property owner filed notice of claim with Board of Supervisors claiming an error in their property tax assessments. The Board denied relief and the property owner appealed to the State Board of Equalization. The SBOE ruled against the property owner.

· Property owner then sought to appeal administrative decision by filing a lawsuit in the Tax Court naming the County Assessor as the only defendant. The property owners then served the county assessor. The statute requires that you name the County as the defendant and you serve the clerk of the Board of Supervisors. The Assessor moved to dismiss because the Assessor is a non-jural entity and the statute requires the County as the defendant. The Tax Court denied the motion and granted the property owner leave to amend the complaint. The property owner then filed what it called an amended class action petition naming the County. However, the property owner did not serve the County for 70 days. A specific statute in property tax matters requires service within 10 days. The Tax Court dismissed the lawsuit on the basis of untimely service.

· The Court of Appeals held that the 10 day requirement is mandatory and that the property owner’s failure to serve the County within that time frame was not excusable neglect. The service statute allows for both in person service upon the Clerk of the Board of Supervisors or service by certified mail. Having blundered by naming the Assessor as the only defendant originally, the property owner should have been aware that there were particular rules applicable to property appeals, and a short service time is one of them.

Roadsafe v. Arizona Dep’t of Revenue, 1-CA-TX 17-0005 (10-23-18) (Memorandum Decision). NC

HELD:	Revenues derived from traffic control personnel and creation of plans subject to transaction privilege tax under rental of tangible personal property classification.

· Roadsafe rents traffic cones, signs and barricades to divert traffic while construction is being performed by contractors. Roadsafe also created traffic control plans (as part of the permitting process, a Roadsafe customer had to show the control plan to a governmental entity before it would grant a permit) and provided police officers and flaggers to help direct traffic. Roadsafe did not report taxes on the revenue from traffic control plans, flaggers and officers. 

· The Department assessed Roadsafe transaction privilege tax under the rental of tangible personal property classification. Roadsafe asserted that it was not in the rental business, but that all of its activities instead were within the prime contracting classification and that they were all revenues exempt from tax because Roadsafe was a subcontractor. Additionally, Roadsafe argued if it was in the rental business, then revenues from providing flaggers, officers and planners along with the equipment were not subject to tax because the revenue was from a separate line of business. The Tax Court rejected all of Roadsafe’s arguments holding it was in the rental business and the revenues for the other services were incidental to the main business activity, rental, and thus were also subject to the tax.

· On appeal, Roadsafe changed arguments asserting that it was subject to the transaction privilege tax under the rental of tangible personal property classification. However, revenues from providing flaggers, police officers and traffic control plans were not part of the rental transaction and thus were not subject to tax under that classification. The Court held that the tax is imposed on the gross receipts from the business. The tax was not imposed on the rental transaction but instead on the business that was engaged in renting the tangible personal property, which Roadsafe conceded that it did.


Wilbur-Ellis v. Arizona Dep’t of Revenue 1 CA-TX 17-0003 (1/22/19)(Memorandum Decision). NC

HELD:	Refund denied because sale of fertilizer and pesticides are not exempt as “other propagative materials.”

· Company sells a variety of products used in agriculture. Sought a refund of over $8 million in transaction privilege tax it paid for a three year period on sales of fertilizer and pesticides. It asserted that such items qualified for exemption under a statute that exempts from tax the sale of seeds, bulbs and “other propagative materials” sold to commercial operations. 

· Alternatively, the company asserted that the sale of fertilizer was a “sale for resale” and therefore outside the scope of the transaction privilege tax retail classification. This was based on the theory that components of the fertilizer were absorbed into the grown products which were then sold by the farmers.

· Both the Arizona Tax Court and Court of Appeals held that neither the exemption nor the resale argument had merit. By combining “other propagative materials” with seeds and bulbs, the legislative intent was to exempt the base materials used to grow crops. It did not mean to include any and all products used in farming that contributed to the success in growing crops. Similarly, fertilizer is not purchased as an ingredient part to be combined with other items to then be resold in the regular course of business. The fact that some component of the fertilizer may end up in the grown crops did not meet the requirements for “sale for resale.”

 
Siete Solar v. Arizona Dep’t of Revenue 1 CA-TX 18-0002 (1/29/19)(Opinion). 

HELD:	Statutory change after valuation date does not apply to valuation formula. JS

· Siete Solar and other companies operate electric generation facilities that use renewable energy equipment. Each received either an investment tax credit or a cash grant in lieu of the credit from the U.S. government. The Department places a value for property tax purposes on the equipment using a formula that provides a substantial discount (80% off the top) using “cost of the equipment” as the starting point. 

· Prior litigation between Siete Solar and the Department over the definition of “cost of the equipment” led to a statutory change in the 2014 legislative session defining “cost of the equipment” to exclude that amount the renewable energy companies received in the form of an investment tax credit or a cash grant, thereby reducing further the starting point for the calculation of the value. There was no special effective date for the 2014 statutory change so it became effective in July 2014, the general effective date for all legislation that year. Siete and the other companies asserted that the statutory changes were effective for the 2015 tax year because the July 2014 effective date preceded the August 2014 date when the Department set the final valuations for the 2015 tax year. 

· Both the Arizona Tax Court and the Court of Appeals agreed with the Department that the statutes in place on the valuation date, January 1, 2014, governed the formula to be used by the Department to value the equipment. Therefore, the “cost of the equipment” was its purchase price, not the lower amount that excluded the tax credit or cash grant. 

R.O.I. Properties v. Ford, 1 CA-TX 18-0001 (2/21/19)(Opinion). JS

HELD:	Closure of charter school before the August tax levy date resulted in loss of property tax exemption for entire year. 

· Luz Social Services (“Luz”) owned property in Pima County and operated a charter school on the property. Arizona statute provides a property tax exemption for non-profit charter schools. In May 2015 Luz ceased all operations due to financial insolvency. The Pima County Assessor denied Luz’s request to be considered tax exempt for the 2015 tax year. Taxes were assessed against the property for the 2015 tax year, but Luz failed to pay them timely. 

· Luz sued to challenge the tax exemption denial on the basis that the charter school had operated during 2015 and thus was entitled to a property tax exemption for the entire tax year. A fallback position was that the property tax exemption should apply for that portion of the year in which the charter school was operated. The Tax Court dismissed the lawsuit because Luz had failed to timely pay the taxes. On appeal the Court of Appeals affirmed, not because of the late tax payment, but because Luz had ceased the exempt activity, operating a charter school, before the tax levy in August 2015. 

· Thus, Luz would not qualify for the exemption as a matter of law even if it had timely paid the 2015 property taxes. 

Randa Driver V. Arizona Dep’t of Revenue 1 CA-TX 18-0006 (6/11/19)(Memorandum Decision). NC

HELD:	An Individual that purchases unstamped cigarettes from an out of state seller is liable for luxury and use tax.

· Randa Driver purchased from an out of state seller cartons of unstamped cigarettes upon which no luxury tax had been paid.  The ATF investigated the seller and sent the Department the records of all Arizona purchasers, which included the records of her purchases.  Based on this, the Department issued an assessment of luxury and use tax against Driver, which Driver protested to OAH, the Director, BOTA and then Tax Court.  

· Driver asserted in the Tax Court and Court of Appeals that she did not make all the cigarette purchases, that the seller is liable for the luxury tax, and that the Department’s assessment was barred by the statute of limitations.  

· Arizona law at the time of purchase (since changed) allowed an individual to possess unstamped cigarettes in Arizona if they registered with the Department and remitted the luxury and use tax on Arizona Form 800DS. The Tax Court held that the evidence showed that Driver made the purchases at issue, that the liability for luxury tax falls on the purchaser if the seller does not pay it, that use tax applied, and that the statute of limitations does not apply because Driver did not file the statutorily required luxury tax return.

· The Court of Appeals similarly rejected all of Driver’s arguments made in the Tax Court. Additionally, Driver argued on appeal that the Tax Court deprived her of due process of law in violation of the U.S. Constitution’s  14th Amendment.  The Court of Appeals noted that the due process requirements of notice and hearing were met because Driver had been given notice of hearing, and had been heard by OAH, by the Director, and BOTA, and then at Tax Court.  

100 Val Vista v. Pinal County, 1 CA-TX 18-0003 (6/11/19)(Opinion) NC 

HELD:	Property owner’s affidavit regarding land use and expectation of profit meets requirement to be classified as agricultural property. 

· Pinal County classified Val Vista’s property as vacant land. Val Vista asserted it was more properly agricultural property. Agricultural property has significant tax benefits.  
· One of the three statutory requirements to be classified as agricultural property is that the property has a reasonable expectation of operating profit. This requirement is satisfied if the owner signs an affidavit that property is actively producing with an expectation of profit. 
· Val Vista provided an affidavit the property had an expectation of profit, and Tax Court determined the Val Vista property should be classified as agricultural.
· The County appealed, claiming the affidavit was false, and that Val Vista did not provide evidence it met all the other requirements. The Court of Appeals held that the statute’s language was clear, the filing of the affidavit provides proof that the property meets one of the statute’s requirements for agricultural status.


Arizona Dep’t of Revenue v. Wendtland, 1 CA-TX 18-0004 (6/13/19)(Memorandum Decision) NC

HELD:	Taxpayer’s failure to timely appeal Department proposed assessment bars taxpayer’s arguments regarding later collections. 

· Wendtland did not file an Arizona income tax return in 2004 despite having federal AGI of almost $600,000. The Department mailed Wendtland a Notice of Proposed Assessment in 2015. Wendtland did not protest the proposed assessment within the 90 day protest period. 
· The Department filed a Complaint in Tax Court in 2017 to recover the balance due. Wendtland denied liability for the tax. He did not deny that he failed to timely protest the assessment. 
· The Department filed a Motion for Summary Judgement, which the Tax Court granted after failing to receive a response from Wendtland. 
· The Court of Appeals affirmed the Tax Court’s actions noting that the failure to timely protest the proposed assessment bars any later claim regarding the validity of the tax and does not stop the Department from collection efforts.

Pending Court of Appeals Tax Matters 


Arizona Dep’t of Revenue v. Tunberg, 1 CA-TX 18-0008 (BEING BRIEFED) NC

Tax Court previously held that the Tunbergs were personally liable for L.L.C.’s transaction privilege tax. 

· The Department audited Sanctuary Design, L.L.C. for the period of September 1, 2005 through September 30, 2009. It issued a notice of proposed assessment for $353,652. Sanctuary went out of business in 2009. 
· The Department filed a lawsuit alleging Sanctuary’s member manager (and his wife) were personally liable for the tax. 
· Tax court held that the Tunbergs were personally liable for the tax, but reduced the amount to $49,769. The Court also declined the Tunberg’s requests for attorneys’ fees as they were not the prevailing party.
· The Tunbergs appealed to the Court of Appeals. They argue they do not have personal liability because Tuberg was not the responsible person for tax payment and collection and because the Department did not show the taxes were actually collected by Sanctuary. They also claim that because tax court reduced the tax amount by 85%, they should be considered the prevailing party and awarded attorneys’ fees. 

Nayeri v. Mohave County, 1 CA-TX 18-0009 (Oral Argument Scheduled) NC

Tax Court previously dismissed Plaintiffs’ claims because they had not paid their property taxes.  

· The subject property in this dispute had been tied up along with other properties in litigation to determine ownership. Until the litigation was resolved, the County held the property tax in abeyance on all the properties involved. After the litigation ended, Nayeri and Abidan purchased the subject property.  
· Nayeri and Abidan, along with other property owners who were involved in the litigation, disputed the amount and validity of the taxes, and challenged the procedures used to sell the tax liens. The Tax Court dismissed the action, finding that the Plaintiffs were required to pay the tax before disputing the amount and validity of the tax. 
· Only Nayeri and Abidan appealed. They claim they are not contesting the amount and validity of the tax, but are only contesting the legality of the lien sale. The County argues they did contest the amount and validity of the tax. The County also argues that the lien sale was never litigated so this issue may not be brought up in this appeal. 

Vangilder v. Pinal County, 1 CA-TX 19-0001 (BEING BRIEFED) NC

Tax Court previously held that tax enacted by Pima County was invalid because it did not apply to all classifications. 

· Counties may enact a transportation excise tax. Pinal County voters approved a proposition for a transportation excise tax. The Proposition ballot language said it was a .5% tax on gross income on retail businesses, but that the tax rate on any single retail item exceeding $10,000 would be zero (effectively removing such revenues from the tax base). Pinal County’s voter pamphlet on the Proposition stated the tax would apply to all transaction tax business classifications (without any tax base modifications). After the Proposition passed, the County moved to collect the tax from all business classification. 
· Taxpayers argued the voters only approved applying the tax to retailers and that the tax was a new classification (due to the modified tax base) that was unauthorized by statute. Tax court invalidated the tax because the Proposition did not apply the tax to all TPT business classifications, but did not reach the tax base issue. The County appealed arguing (1) the tax base alteration was an authorized “variable” rate, (2) that the tax applied to all classifications, (3) that the ballot language use of the word “including” before retail and the content of the pamphlet together establish the scope of the tax, and (4) that election law required a challenge to be filed before the election.   
· The Department, which administers the tax, raised concerns over attempts to alter the statutory tax base by excluding proceeds over $10,000 for a single item, and that if the tax was only on retail, that was not within the statute.  The Department noted the unusual facts of the election but stayed clear of the election law issues.
Carter Oil v. Arizona Dep’t of Revenue, 1 CA-TX 19-0002 (BEING BRIEFED) NC

Tax Court previously held that diesel fuel to power mining and manufacturing machinery and equipment is not subject to TPT.  

· The purchase of machinery and equipment used directly in mining or manufacturing is exempt. Previously, the Court of Appeals found that a fuel truck used to transport fuel at a mine qualified for this exemption and also found that lubricants for mining equipment qualified for the exemption because they functioned as machinery or equipment.  
· Tax Court determined that if the fuel truck was exempt, the fuel it carried must also be exempt.  
· The Department appealed, arguing that fuels are not “machinery or equipment” and does not function as machinery or equipment. It also argued that when the Legislature chooses to exempt fuels, it does so expressly. 
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